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On any given day, nearly half a million people languish in jail cells across America, 
waiting for their criminal cases to move forward and severed from their lives and 
communities even though they have not been convicted of a crime.1 People in 
pretrial detention now make up more than two-thirds of America’s jail population.2 
They are presumed innocent under the law, yet they will suffer the harms of 
incarceration unless they have enough money to pay bail and buy their freedom. 
This two-tier system criminalizes poverty and is a structural linchpin of mass 
incarceration3 and racial inequality.4 It affects entire communities, devastates 
families for generations, and guts the presumption of innocence.
 
The human toll of this crisis is catastrophic, levied almost exclusively on the poor, 
and disproportionately on communities of color. People who are jailed pretrial 
often wait months, and sometimes years, for their cases to resolve. In the meantime, 
they can lose their jobs, homes, children, and critical community ties.5 Inside jail, 
people risk sexual violence,6 the deterioration of their mental and physical health,7 
and the infliction of lasting trauma.8 They feel enormous pressure to accept an 
unjust or wrongful conviction just to go home.9 And, as with all other areas of the 
criminal legal system, people of color bear a far heavier burden due to an enduring 
legacy of racism and economic disenfranchisement.10

 
Moreover, the financial costs that this system generates are staggering. American 
taxpayers pay $14 billion each year to incarcerate people pretrial.11 Meanwhile, 
the $2 billion bail industry, with its well-documented predatory and exploitative 
practices, extracts money from precisely those communities that have the fewest 
resources.12 Factoring in the impact of pretrial detention on families, communities, 
and social services, the true economic cost of this crisis has been estimated to 
approach $140 billion annually.13

Most Americans recognize that our current pretrial system must change. But 
while there is growing consensus that we need reform, a shared vision for what 
this looks like is less clear. Without a focus on the larger systemic problems of 
which bail is a symptom—structural racism and mass incarceration—reform runs 
the risk of re-creating the harms and disparities of the current system even after 
ending cash bail.
 
To effect true change, two priorities must inform the transition to a fair justice 
system: first, eliminating pretrial detention except where absolutely necessary 
to prevent imminent violence or willful flight; and second, combatting the 
racial bias that pervades every corner of the American legal system and 
reinforces inequality. Overall success in this effort should be measured by 
the level of decarceration and reduction of disparities in how criminal justice 
is applied, not just the abolition of cash bail.

INTRODUCTION
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This document outlines a roadmap to a more just, 
equitable, and humane pretrial system.
 
It is grounded in our belief in the dignity of all people 
and the absolute need for oversight of and checks on 
the government’s power to take away a person’s liberty. 
It is informed by The Bail Project’s experience going 
into jails across the country and meeting thousands of 
people trapped by bail. By providing free bail assistance 
in over a dozen jurisdictions, and modeling, in real time, 
a community-based infrastructure for pretrial support, we 
have demonstrated our model’s efficacy in supporting high 
rates of return. Our clients’ stories shape this perspective, 
and many graciously shared their experience in the pages 
that follow.
 
If history has shown us anything it is that we cannot 
arrest and incarcerate our way out of systemic social 
problems. The Bail Project is committed to a future 
where no human being is ever forced to deteriorate in 
a jail cell, a future where a more sensible and equitable 
approach to social issues is possible. Pretrial reform is 

just one step in that direction; though it is an essential one, 
it must be accompanied by investments in alternatives 
to incarceration, community empowerment, police 
accountability, and new thinking on how we as a society 
respond to violence and other harm.
 
The Bail Project offers the following framework as a 
starting point for grounding bail and pretrial reform in 
a broader vision of democracy, progress, and collective 
wellbeing.
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END CASH BAIL:  
FREEDOM SHOULD BE FREE
The cash bail system rests on the false assumption that people will not return to court unless they stand to lose money. 
In cities across America, clients of The Bail Project are demonstrating that this is not the case.
 
While the nonmonetary option of releasing people on a promise to return to court (“personal recognizance”) is already 
available to judges, many use it in only a fraction of cases. Barriers to wider use of this nonmonetary option include:
 
   • The myth that people accused of crimes will not return to court unless they stand to lose their bail money;
   • Racial bias in decisions about who is allowed to go free while their case is pending;
   • Few incentives for judges to grant release on personal recognizance, relative to fears of public blame and media 
      coverage if the person is released and rearrested;
   • Limited legislation that sets rigorous procedural safeguards to protect against unwarranted pretrial detention; and
   • Lack of public investment in services to support people in coming back to court as needed, while addressing root 
       causes of criminal justice involvement.

END CASH BAILTHE BAIL  PROJECT

1
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Pretrial liberty should not be a question of money. The Bail Project’s work offers a blueprint for how jurisdictions 
can move away from cash bail, creating a more equitable process and ultimately eliminating the need for bail funds, 
including our own. Using a National Revolving Bail Fund, our community-based advocates, called Bail Disruptors, 
pay bail for thousands of people living in poverty every year and support them through the duration of their cases.14 

Because the principal stated purpose of cash bail is to ensure court appearance, Bail Disruptors ask our clients questions 
about obstacles to court return (e.g. transportation, unstable housing, health concerns) and design a support plan to 
help overcome these barriers through ongoing communication, effective court notifications, and voluntary referrals 
to social services and community-based programs.
 
This needs-focused approach removes the financial incentive of bail and creates the equivalent of releasing people on 
personal recognizance. We call this model Community Release with Support, and our experience and track record with 
nearly 10,000 bailouts show that it works. Despite not having any of their own money on the line, our clients consistently 
return for their court dates, laying waste to the myth that cash bail is effective or needed. At the vast majority of our 
sites, our clients appear for over 90% of their court dates.15 They show up because they’re provided with the supports 
they need, and because they want to resolve their cases. Occasional failures to appear are usually due to involuntary 
circumstances, such as housing instability, work schedule conflicts, and health or childcare crises. Cash bail does not 
make these kinds of obstacles go away; the financial burden of cash bail can, in fact, exacerbate them.
 
The Bail Project is modeling Community Release with Support across more than a dozen cities of varying demographics, 
geography, and political contexts, and can support uptake of this model to interested jurisdictions.



07

The sprawling geography of American cities, combined with a lack of public transit 
options, can make it difficult for some people to attend their court hearings. Add 
an unreliable system of court reminders and it can feel “like the system is made 
to fail you,” as our client Michael told us.16

“Right now, I use a lot of public transportation. I 
have to leave maybe two hours in advance [to get 
to court]. If I have to be there at 8, I probably have 
to get up at like 4:30, catch a 6 o’clock bus and 
get to the transfer, and you don’t always have the 
time for any unexpected setbacks. So, I don’t really 
like to be at the last minute, that’s why I prepare at 
least two hours in advance when I ride the bus… If 
[The Bail Project] hadn’t called me up about this 
upcoming court date, I wouldn’t have known about 
it. If I wouldn’t have went, I would have had a bench 
warrant out, and I’m just starting a new job, and I’m 
not getting no correspondence [from the court]… 
it’s like the system is made to fail you.”

END CASH BAILTHE BAIL  PROJECT
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Why not just make cash bail affordable?
Legislation and court rules that have attempted to do so 
have proven unsuccessful and difficult to enforce. For 
example, in Cook County, Illinois, even when judges were 
required to set “affordable” bail amounts, they continued 
to set bail beyond what people could pay.17 The reality 
is that for most American families, any amount of bail

will be a financial hardship. Four out of ten Americans 
cannot cover a $400 unplanned expense.18 The Bail 
Project routinely assists people who are detained in jail on 
bails of this amount or less. There is no reason to continue 
to rely on cash bail when it is both financially oppressive 
and ineffective at actually returning people to court.

THE BAIL  PROJECT END CASH BAIL
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THE BAIL  PROJECT PRETRIAL DETENTION

PRETRIAL DETENTION MUST BE  
THE RARE, LIMITED EXCEPTION
Americans are taught that the bedrock of the criminal legal system is that you are presumed innocent 
unless proven otherwise in a court of law. Pretrial detention upends this basic legal protection 
by turning the process into the punishment and then coercing people to forfeit their rights and 
plead guilty. It is also counter-productive: jails don’t heal, they harm; and often they exacerbate 
the circumstances driving a person into contact with law enforcement in the first place. When you 
consider the destabilizing and traumatic impact that incarceration can have on a person and their 
family, it is no surprise that, as research shows, the longer someone is held in pretrial detention, 
the more likely they are to be rearrested later.19 To the extent that some form of pretrial detention 
will be needed in exceptional circumstances, we must begin by greatly narrowing its current scope, 
through decreasing the number of people subject to the process and through rigorous procedural 
safeguards for those that are. At the same time, we must advance new approaches that can actually 
address the roots of violent behavior. There is no question that any form of preventive detention 
must be radically safer, more humane, and more conducive to rehabilitation than today’s jails. 
And it is equally essential that we continue to challenge ourselves to move past the paradigm of 
incarceration in search of real solutions to violence.

Transformative pretrial change should begin by ensuring that arrest and incarceration are not 
the default responses to issues of poverty and public health in the first instance. Congress and 
state legislatures have greatly expanded statutory criminal codes through counterproductive and 
discriminatory policies like the “war on drugs” and the explosion of so-called “quality of life” 
offenses, which are typically associated with poverty. Jurisdictions should begin by narrowing their 
criminal statutes and decriminalizing behaviors that are better addressed through a public-health 
and community-investment approach, outside the criminal legal system.20 Decriminalization makes 
communities stronger and safer by allowing people to remain in their communities, to work, to 
attend school, and to care for their families, rather than destabilizing them. 

2.1 DECRIMINALIZE
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For those offenses that remain classified as criminal, statutes should require police to issue a noncustodial citation in 
place of arrests for the broadest amount of people possible. Noncustodial citations eliminate the degrading and often 
painful process of being handcuffed and arrested. They also reduce harms such as separating parents from children, 
lost work, and missed school and medical appointments. In addition, mandatory citation policies offer cost savings for 
jurisdictions in officer time and detention costs.22 Citations should not impose conditions of release beyond a promise 
to appear in court, and forms should be clear and easy to follow. In 2016, New York City redesigned its summons form 
to make the most relevant information stand out, making it easier for people to respond appropriately. The new forms 
reduced failures to appear by 13% and prevented roughly 17,000 arrest warrants per year.23 Jurisdictions mandating 
an increased use of citations should also implement safeguards to ensure that this change does not feed an increase 
of criminal cases.24

Inadequate medical care in local jails, a majority of which outsource healthcare services to private companies, is a 
widespread hazard facing people locked up because they cannot afford to post bail. Our client Paloma, who was unable 
to access vital medication while incarcerated pretrial, describes her experience in pretrial detention:

PRETRIAL DETENTIONTHE BAIL  PROJECT

“In there, I wasn’t getting taken care of well. I wasn’t 
getting the proper stuff that I need. I’m a diabetic, 
they wasn’t giving me the right medication that 
I needed to keep my sugar low as far as where it 
needed to be level… Being inside of there, there’s  
no care in the world…”

“When I pushed the button and told them that I 
thought I was having [a miscarriage], they brought 
me a trash bag and pads, and told me to fill it up 
[with blood] every hour and let them know. It was 
mind blowing, extremely inhumane.”

Our client Mary shared a similar account: 

2.2 MANDATE THE USE OF NONCUSTODIAL 
CITATIONS IN LIEU OF ARREST 21
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Incarceration is a dehumanizing and often dangerous experience. At 
the jail where our client Michael was incarcerated pretrial, 25 people 
died between 2012 and 2016.25

“When you’re in jail, you’re just, I mean, 
you’re just their property. It felt like we were 
commodities. Property… I don’t think it’s fair. 
It’s no respect. It’s suicide in there. I mean, you 
know, you see all kinds of stuff.”

THE BAIL  PROJECT PRETRIAL DETENTION

What role, if any, should charge-based distinctions play? 
Charge-based distinctions could be employed to limit eligibility nets. For example, New York’s recent pretrial reform 
legislation fully removes the option of pretrial detention for most misdemeanors as well as for many felonies. Those 
offenses comprise 90% of all arrests across New York, and the new law requires people charged with those offenses 
to be released without bail.26

 
Charge-based approaches, however, reinforce the general, mistaken perception that charges are more akin to convictions 
than they are to mere accusations, and this misperception can lead to misuse as proxy for the two risks relevant to the 
pretrial context: imminent violence or willful flight. It is worth noting that studies consistently show that people charged 
and convicted of the most serious offenses are among the least likely to be rearrested after release.27 Worse, charge-
based distinctions may incentivize prosecutors and police to “overcharge,” or charge a single offense at a higher level 
than the circumstances reasonably warrant.28 We also know that charging decisions are riddled with racial biases.29

 
Ultimately, no studies have analyzed the equity impact of policy changes that rely on charge-based distinctions in the 
pretrial context. Until further empirical research is conducted, advocates working to bring this vision statement to life in 
their own communities should carefully consider the ways charge-based distinctions could both help and hurt accused 
people, along with the unique circumstances of their own pretrial justice systems, before charting a path forward.
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Everyone has a fundamental right to pretrial liberty and is 
presumed innocent under the law.30 Consistent with these 
basic principles, a strong presumption of release without 
conditions must be enshrined by statute—unless the 
prosecutor can meet the high standard described below, 
any person who is arrested and booked into jail must be 
released within 24 hours of arrest, without any conditions 
other than an order to appear in court.
 
The only government interests compelling enough to 
justify departing from this rule and restricting someone’s 
pretrial liberty, including through the imposition of pretrial 
release conditions, is to protect against an imminent risk of 
violence or willful flight. By this, we mean a substantial 
and imminent risk that the person will inflict serious bodily 
harm to a reasonably identifiable person or a substantial 
and imminent risk that the person will intentionally flee 
the jurisdiction. These are the only two circumstances in 
which a person may be incarcerated pending trial.

If the prosecution has sufficient evidence that one of 
these risks are present, it may file a motion within 24 
hours of arrest establishing the existence of the risk by 
clear and convincing evidence. The clear and convincing 
evidence standard is a high threshold; it means that the 
prosecution must submit actual evidence proving that the 
alleged risk is substantially more likely than not to exist. 
It also means that the risk cannot be assumed based solely 
on the underlying charge. For example, the prosecution 
could not meet this standard by arguing that someone is 
likely to flee merely because that person is facing a long 
prison sentence or because the person has family that lives 
outside of the jurisdiction.

2.3 REQUIRE THE PRESUMPTION  
OF UNCONDITIONAL RELEASE
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The Court should hold this hearing and make the determination described above within 24 hours of any motion being 
filed. Accused people should be afforded the right to adjourn the hearing for 48 hours in order to gather and present 
evidence undermining or refuting the prosecution’s position on release conditions or pretrial detention. Additionally, 
accused people should be guaranteed the right to appeal any order imposing pretrial detention or any condition of 
pretrial release. They should also be given the right to move to reconsider such an order periodically or when new 
information becomes available.

2.4 REQUIRE SUBSTANTIVE HEARINGS  
WITH ROBUST DUE PROCESS PROTECTIONS

If the prosecution files a timely motion seeking pretrial release conditions or pretrial detention, the court must hold a 
substantive, individualized hearing that includes the following due process protections:
 
   • An adversarial, in-person hearing in a public courtroom;31

   • Representation of the accused person by competent counsel, with counsel appointed for people who cannot afford 
       to pay on their own;
   • The right of the accused person to testify, present evidence, and cross-examine witnesses;
   • The submission of non-hearsay evidence adduced pursuant to the rules of evidence;
   • The right of the accused person to review the prosecution’s evidence before the hearing;
  • The prosecution’s burden to establish the existence of the risk by clear and convincing evidence;
  • If the Court denies unconditional release, findings set forth in an appealable order specifically documenting the 
        risks, need for the detention, and supporting evidence.
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Will these due process requirements overwhelm courts? 
No. Under this framework, there will be fewer cases and fewer hearings. The 
vast majority of people will be released at arrest through noncustodial citations 
or automatically within 24 hours of booking. Moreover, courts will only need to 
hold hearings if the prosecution has sufficient evidence to file a motion alleging 
that an accused person poses an imminent risk of violence or willful flight. Because 
both of these risks are exceedingly rare—and because courts will no longer be 
conducting routine bail determinations for nonessential cases—courts’ limited 
resources can be focused on making meaningful, individualized determinations 
when it matters the most.

As we scale our program of free bail assistance across the country, we increasingly 
see jurisdictions seeking to replace cash bail with onerous pretrial release 
conditions such as curfews, mandatory alcohol/drug testing, home incarceration, 
and electronic monitoring.32 These conditions can re-create the harms of cash bail, 
leading to the loss of employment, childcare issues, and obstacles seeking medical 
treatment. Onerous release conditions also expose people to involuntary technical 
violations that trigger rearrest, again re-creating the harms of cash bail.33 

No condition of pretrial release should be available unless a judge can find by clear 
and convincing evidence that a person poses either a substantial and imminent 
risk of serious bodily harm to a reasonably identifiable person or a substantial and 
imminent risk of willful flight and that no less restrictive condition or combination 
of conditions could reasonably mitigate the identified risk, and any condition that 
is imposed must be the least restrictive necessary. In addition, no accused person 
should be charged fees or assessed costs for any release conditions or pretrial 
detention imposed by a court, as this would again replicate the economic inequity 
of cash bail.

What about electronic monitors? 
Electronic monitoring (EM) does not fully curtail someone’s ability to move 
through society freely in the same way that jail does, but it often has the same 
incapacitating and dehumanizing effect. The rules for wearing a monitor are 
extremely restrictive and limit people’s freedom in ways that make it challenging, 
and often impossible, to hold jobs, seek medical treatment, or reintegrate into 
their families and communities.34 Costly daily user fees drive people in debt,35 

while charging requirements, frequent beeping, and device malfunctions keep 
them one step away from being jailed for technical violations.36 On the flip side, 
law enforcement officers can be inundated with thousands of daily alerts, errors, 
and false positives. Those who have studied the devices for years have found 
no evidence showing that they make communities safer or improve appearance 
rates.37 (cont’d)

2.5 REQUIRE THAT ANY CONDITIONS ARE  
THE LEAST RESTRICTIVE NECESSARY
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No one should ever have to make the choice between physical incarceration and its virtual counterpart. An 
important first step in reducing the harms of EM in the immediate future is to ensure that jurisdictions recognize 
it as what it is: a new form of pretrial detention.38 In this actual context, EM’s use should be subject to the very 
same due process requirements outlined above—it may be ordered only if a court finds that someone poses 
a substantial and imminent risk of serious bodily harm to a reasonably identifiable person or a substantial 
and imminent risk of willful flight, and that no less restrictive condition, or combination of conditions, could 
reasonably mitigate the identified risk.
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Electronic monitoring is dehumanizing. 

“My ankle is very small and they put it on as 
tight as they could,” said our client Karina. “I’m 
a nurse’s assistant at a hospital, so for me, I’m 
walking around all the time and I can’t sit down, the 
bracelet is jumping up and down on my ankle… It’s 
been several times I’ve had to leave work [to charge 
it]. Several times I’ve gone to McDonald’s or Arby’s 
because if it dies, I go back to jail. Almost like it’s 
set up to get you in trouble.”
 
Electronic monitoring is a form of incarceration, not an alternative to it. 

“You’re supposed to be innocent until proven 
guilty,” said our client, 17-year-old Josh. “Well, you 
know, put someone on [electronic monitoring] is 
like saying well, you’re automatically guilty… just 
wait until you go to court, that’ll be the final thing, 
but you’re already guilty, they’re looking at you as if 
you did this. This right now is time served.”
 
Electronic monitoring can recreate the economic injustice of cash bail. 

“I definitely don’t have six, seven, or even 300 
dollars to take out of my pocket and give to them 
[for my ankle monitor],” said our client Malea. 
“There’s no way, it’s unrealistic… That’s part of 
life, you have to pay bills to live, you know what I 
mean… And I only get paid $3 an hour.”
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Mass incarceration not only perpetuates racial and economic inequality–it also 
fails to reduce crime and prevent violence.39 The above recommendations can 
help ensure that pretrial detention is the rare exception of last resort, but enduring 
change in how we practice justice will also require a proactive strategy to address 
the root causes of violent behavior and create spaces for accountability that are 
responsive to the unique and complex needs of survivors, rather than an impulse 
for retribution. A non-carceral response to violence must be our ultimate goal in 
order to truly transform the conditions that lead to it and free future generations 
from our reliance on jails and prisons. Restorative justice models are growing 
throughout the United States and across the world, along with evidence of their 
success and potential.40  These initiatives must be an area of focus and investment 
as states look to reform their pretrial systems.

2.6 INVEST IN RESTORATIVE JUSTICE AND  
NON-CARCERAL RESPONSES TO HARM
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RETURN PEOPLE TO 
THEIR COMMUNITIES  
AND PROVIDE SUPPORT

RETURN PEOPLE TO THEIR COMMNUNIT IESTHE BAIL  PROJECT

3
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The Bail Project’s framework enshrines a presumption of release as the default. 
In this section, we outline our model of Community Release with Support, which 
begins by assessing a person’s basic needs. “Pretrial services” are too often 
synonymous with onerous forms of supervision that see individuals through a lens 
of risk rather than need. However, our experience providing free bail assistance 
and support to thousands of people across the United States demonstrates that, 
where additional support is needed, addressing people’s needs is not only the most 
humane way to run a pretrial system: it’s also effective at ensuring high rates of 
court appearance and creating opportunities for meaningful interventions that 
can prevent further criminal justice involvement. This also means making the 
court system less challenging to navigate by reducing the burdens people face 
when appearing for their court dates. In short: we must ensure that the process 
is not the punishment.

RETURN PEOPLE TO THEIR COMMNUNIT IESTHE BAIL  PROJECT
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There is a common misconception that court nonappearance is at crisis proportions and that people who miss court do so 
deliberately. Data and our experiences tell a very different story. In reality, most instances of nonappearance result from 
common obstacles that include work schedules, childcare responsibilities, lack of access to adequate transportation, 
and difficulty navigating confusing court systems.41 As a result, pretrial support should focus on addressing these 
obstacles and making it easier for people to return to court.42 Willful flight from a jurisdiction is a very rare cause of 
nonappearance and the system should not be designed around that scenario.43

3.1 FOCUS ON SOLVING COMMON 
OBSTACLES TO COURT RETURN 
RATHER THAN THE MINIMAL RISK 
OF FLIGHT



21RETURN PEOPLE TO THEIR COMMNUNIT IESTHE BAIL  PROJECT

Our experience demonstrates that simple measures 
such as text and phone call reminders about court 
dates,44 transportation assistance to and from court, and 
problem-solving around childcare, substantially improve 
appearance rates. At our Indianapolis site, for example, 
70% of clients tell us they need transportation support 
and 75% have children or are pregnant at the time of their 
arrest. Sometimes all that is needed is a conversation to 
talk through plans to get to court. As noted above, at the 
vast majority of our sites, our clients appear for over 
90% of their court dates after receiving these voluntary, 
supportive interventions.

Arrests throw lives into turmoil and most often impact 
people whose circumstances are already precarious. 
Some people’s needs may go beyond court reminders. For 
example, at our site in Spokane, 86% of our clients report 
a history of drug addiction, 76% say they are unemployed, 
and 44% say they are homeless or have unstable housing. 
The pretrial system can either be a profound disruption 
or a positive intervention point for connecting people 
with supportive services such as housing assistance, job 
training, and substance abuse treatment.45 The institutional 
design of how supportive services are identified and 
coordinated can help prevent community release from 
drifting toward coercive practices that expand the power 
and reach of the carceral system. While there is no 
one correct way to structure the delivery of supportive 
services, there are a few important guideposts. (cont’d)

3.2 INVEST IN COURT REMINDERS, FREE 
OR SUBSIDIZED TRANSPORTATION TO 
COURT, AND CHILDCARE ASSISTANCE

3.3 DEVELOP EFFECTIVE SYSTEMS OF 
VOLUNTARY REFERRALS TO SOCIAL 
SERVICES AND COMMUNITY-BASED 
ORGANIZATIONS
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First, funding independent organizations that provide these services is a necessary component 
of transforming pretrial justice. Existing community-based organizations, networks, and 
nonprofits should be given the greatest role possible, with the goal of empowering communities. 
In addition, referrals to these services should be offered rather than required and must be 
independent from people’s criminal cases. Mandating participation and court oversight of 
compliance can expose people to rearrest and incarceration for seeking help. This is particularly 
counterproductive in situations of drug addiction. Participation and compliance should not 
impact a person’s criminal case negatively.    
 
Second, if jurisdictions opt to have government agencies coordinate supportive services, they 
should not house services within probation departments or other law-enforcement agencies. 
The sole functions of pretrial services should be to facilitate return to court and respond to the 
underlying needs that an accused person may have. People are far less likely to have honest 
conversations about issues in their lives such as drug addiction, mental health, and anger 
management if these conversations are with someone they associate with law enforcement. In 
addition, pretrial services personnel serve people who are presumed innocent, many of whom 
will never be convicted. It is unrealistic to expect law enforcement agencies, who are used 
to working within the legal parameters applicable to people convicted of crimes, to respect 
the expanded rights of legally innocent people. Similarly, for-profit businesses should play 
no role in the provision of pretrial services, as this creates perverse monetary incentives that 
inevitably lead to abuse.

“knowing that I had people who cared.” He told 
our Bail Disruptor who bailed him out, “I was lost, I 
had nowhere to go, I had nobody to turn to. I don’t 
know. It’s just, I had nothing. I had nothing. But 
you, you encouraged me. You talked to me. You 
inspired me. You lifted me up without a doubt. You 
really showed you cared. That’s something that... 
something I hadn’t had in a long time, somebody 
who actually cared. And that was, that made me 
feel good.”

Even after The Bail Project connected our client Rudy to local organizations that provide 
transitional housing and substance abuse treatment, he still said what mattered most was
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From arraignment to verdict, a typical criminal case 
often has far too many court dates, some for procedural 
matters handled entirely by lawyers, such as serving 
motions and settling discovery disputes. For each of these 
court dates, a person must make arrangements to come 
to court, including finding childcare and transportation, 
and will often miss an entire day of work or school for a 

five-minute court hearing concerning the scheduling of 
an adjournment and procedural matters. Just as in civil 
courts, criminal courts should require a person to appear 
only for significant substantive proceedings and allow 
their counsel to represent their interests during all other 
court dates.

Judges should schedule required court dates for specific 
time windows, so that people do not need to appear in 
court in the early morning for proceedings that might 
not begin until the late afternoon, or vice versa. This 
can minimize the amount of disruption in a person’s 
employment and other responsibilities, and reduce 
failure to appear for involuntary reasons. For example, 
court dockets could be scheduled in two-hour intervals 

or in morning and afternoon shifts. Courts should also 
implement uniform rescheduling policies that allow 
people to reschedule a certain number of court dates per 
case without the court’s permission, in case last-minute 
obstacles, such as a medical or childcare emergency, arise. 
Courts should maintain hotlines or websites that allow for 
ease of rescheduling.

Warrant grace periods grant accused people a certain 
amount of time to appear in court after a missed court 
date before a judge may issue a bench warrant.46 Grace 
periods for nonappearance save officer time and decrease 
costs for jurisdictions by avoiding unnecessary arrests and 
periods of incarceration. After the requisite time period, 
the court may issue a bench warrant if the court has made 

reasonable, documented efforts to notify the person and 
facilitate appearance. There are a number of ways to 
facilitate warrant grace periods. For example, courts may 
create an Open Hours Court where anyone who has missed 
a court appearance can appear and reschedule within a 
certain amount of time without fear of returning to jail.

3.4 MAKE NONESSENTIAL 
COURT HEARINGS OPTIONAL

3.5 IMPROVE COURT SCHEDULING  
AND RESCHEDULING PRACTICES

3.6 INSTITUTE GRACE PERIODS  
FOR NONAPPEARANCE



TREAT PEOPLE AS PEOPLE, 
NOT STATISTICAL RISKS
As counties begin moving away from cash bail, systems that rely on big data pretrial 
algorithms—or, as they’re commonly known, “risk assessment instruments”—are rapidly 
becoming the go-to replacements. By defining people as “risks” based on past data from the 
criminal legal system, pretrial algorithms reinforce racial disparities while doubling down 
on a logic of criminalization and dehumanization. These tools are fundamentally at odds 
with basic principles of the American legal system, including the principle that each person 
be judged as an individual. Risk assessment instruments must be rejected wholesale in favor 
of substantive hearings with rigorous evaluations of evidence, procedural protections, and 
high standards of proof.

By crunching large volumes of criminal history data, pretrial algorithms produce predictions 
about a person’s future behavior based on patterns of how other people with purportedly similar 
data points behaved in the past. Algorithms draw on discrete data points about a person, like 
prior convictions, length of current employment, and even zip code. Many tools communicate 
this information to judges with simplistic labels such as “low,” “moderate,” and “high” risk; 
these labels obscure the deep uncertainty of the underlying predictions. These tools can be 
and often are used to produce false characterizations of people involved in the criminal legal 
system: the scoring of any risk assessment system can be adjusted to fit more or fewer people 
into certain risk categories, thus allowing the system to be manipulated to increase or lower 
the number of people detained pretrial.

4.1 HOW PRETRIAL ALGORITHMS WORK
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Being incarcerated for months felt 

“like the world’s crashing down on you,” said our client Bineh. 

“You don’t see the brighter picture because you’re 
not in a brighter surrounding. You don’t have anything 
positive to look forward to when you’re in jail.”
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Because pretrial algorithms rely on data and standardized processes, proponents offer them as a solution to judicial 
bias. But there are two key problems. First, algorithms are only as good as their data. Like all equations, if you give 
them faulty inputs, they will return faulty answers. Here, the data used to build pretrial risk assessments are inherently 
flawed and racially biased. From police deployment, to arrests, to charging decisions, to convictions and sentences, 
every aspect of the American criminal legal system is riddled with racial and economic disparities. By using tainted 
data to guide predictive pretrial release decisions, pretrial algorithms project these inequities into the future under a 
veneer of objectivity and science. “Given the nature of prediction, a racially unequal past will necessarily produce 
racially unequal outputs.”47 In 2018, more than 100 civil rights organizations and community groups published a shared 
statement of concerns about the biases inherent in these instruments.48 The following year, 27 experts in the fields of 
statistics, machine learning, artificial intelligence, and law, from MIT, Harvard, Princeton, New York University, and 
other leading academic institutions, released a statement condemning the data used to build these tools as fundamentally 
flawed and concluding that there are “no technical fixes.”49

 
The second problem is that biased judges can easily use the tools in biased ways. After all, risk assessment tools do 
not make definitive decisions about pretrial release. They merely aid and inform judges, who act as the final arbiters. 
In a recent Harvard experiment, participant interactions with risk assessment tools introduced new forms of bias 
into decision-making: when evaluating Black accused people, participants were 25.9% more strongly influenced to 
increase their risk prediction at the suggestion of the risk assessment and were 36.4% more likely to deviate from the 
risk assessment toward higher levels of risk.50  Similarly, a recent study of the use of risk assessment tools in Kentucky 
showed judges were more likely to overrule the default recommendation to waive a financial bond for moderate-risk 
accused people if the accused person was Black.51

4.2 PRETRIAL ALGORITHMS PERPETUATE 
RACIAL AND ECONOMIC INEQUALITY
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Our model recognizes that there may be certain limited circumstances where it may be 
appropriate to temporarily detain or impose pretrial conditions (i.e., if someone poses a 
substantial and imminent risk of inflicting serious bodily harm to a reasonably identifiable 
person or a substantial and imminent risk of willfully fleeing the jurisdiction). But, as some 
researchers have pointed out, “risk assessments are virtually useless for identifying who will 
commit violence if released pretrial.”52 Because pretrial violence is so rare, “it is virtually 
impossible for any statistical model to identify people who are more likely than not to commit 
a violent crime.”53 Further, no tool used today even purports to isolate and predict risk of 
willful flight. Instead, current tools treat all nonappearances equally.54 Put differently, pretrial 
algorithms purport to predict risks that aren’t even relevant to pretrial release decision-making.

Pretrial algorithms violate the fundamental principle that the legal system’s treatment of 
people should be based on a person’s actions and choices, not the choices of others in the 
demographic that they happen to be in. Pretrial algorithms also ignore the possibility that 
people’s life circumstances can change for the better. They fail to recognize what our clients 
have proven thousands of times—that “it is possible to change the odds” through supportive 
services that address people’s needs.55 Pretrial algorithms tell courts nothing, for example, 
about the likelihood that a person who receives a ride to court or housing assistance will appear 
in court. It is for precisely this reason that pretrial algorithms are incompatible with a pretrial 
system that responds to people’s needs with support instead of punishment.

4.3 PRETRIAL ALGORITHMS CANNOT 
ACCURATELY PREDICT THE RELEVANT RISKS

4.4 PRETRIAL ALGORITHMS IGNORE PEOPLE’S 
INDIVIDUALITY AND THE PROMISE OF POSITIVE CHANGE

“There were so many feelings you have running 
in your mind at that moment because you’re like, 
out of all of this time that I haven’t been in trouble 
or even had a police call, now this is what you’re 
basing my case off, a number? People don’t know 
you, they think they know you because of one  
piece of paper and one data thing, and you can’t 
tell someone’s whole life story through a number  
or through an allegation.”

Our client Bineh lives in a jurisdiction where pretrial algorithms are already in use. She said it felt “hurtful” to be 
reduced to a risk score. 
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ENSURE THAT  
PROGRESS  
OUTLASTS US
History shows how easily oppressive systems can adapt 
to reforms and find new ways to harm and exploit. 
Policy reforms alone cannot break that cycle. In order 
to ensure decarceration is lasting and continues to drive 
progress, we need to invest in diverting resources away 
from policing and incarceration, increase transparency 
to monitor success, and—perhaps most importantly—
enable communities to direct reform. We cannot truly 
reimagine pretrial justice without investing more deeply 
in our communities. We best ensure public safety when 
our children can get a good public education, when our 
families have access to safe, affordable housing, when 
all community members have access to mental health 
services and addiction treatment, and when we respond 
to violence in ways that restore and heal.

Transformative pretrial change will inevitably require 
up-front investment. However, jurisdictions can expect 
to see cost savings over time, as the size of the pretrial 
detention population decreases and jails close. All 
cost savings attributable to pretrial change should be 
reinvested into the community, shifting resources away 
from incarceration and toward long-term investments that 
actually make communities safer and help people thrive, 
such as education, health care, and employment services. 
Investments in organizations focused on reducing violence 
and building stronger communities lead to better safety 
than policing and punishment.56

5.1 INVEST IN SOCIAL  
SERVICES AND RESOURCES

ENSURE THAT PROGRESS OUTLASTS USTHE BAIL  PROJECT
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“This time has taught me that 
everything can be taken from you 
in a heartbeat, whether my family, 
the child, loved ones, possessions, 
anything,” said our client Mary. 
“And it's just made me think I want 
to cherish every single day, I want 
to make the best of every single 
day that I can.”

Investment decisions should be determined by the community, though processes to 
identify the root causes of harm and fund community-led work that helps address 
those issues outside the paradigm of policing and imprisonment. Jurisdictions 
should explore and expand models that enable community members to identify 
their community’s most pressing needs and guide investment decisions.57

In order to ensure meaningful and enduring reform—and that unintended negative 
consequences are avoided—robust data collection is essential: jurisdictions 
must collect and share data on a regular basis to evaluate progress, identify 
discriminatory patterns, and hold the criminal legal system accountable to the 
communities it serves.

5.2 LET COMMUNITIES DECIDE  
WHAT THEY NEED

5.3 ENSURE ACCOUNTABILITY  
AND TRANSPARENCY
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Ensuring that the harms and disparities of current bail practices are not re-created 
under new systems must be the centerpiece of pretrial reform. The principles in 
this framework seek to guide and support such efforts with the goal of restoring 
the presumption of innocence, undoing the harm of mass incarceration, and 
confronting racism and inequity.
 
As we look to a future after cash bail, it is clear that transformational change will 
require a clear commitment to move past the incarceration paradigm and reimagine 
how society responds to poverty, mental illness, substance abuse, and violence. 
These commitments must not only be aspirational goals but also be pursued 
concretely, through investment in restorative justice practices and alternatives to 
incarceration in those communities with the highest need. Such is the demand of 
the present moment and the opportunity to achieve the vision of an America where 
freedom is truly free and all people can thrive.
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